
 

 
 
 
 
 
July 30th, 2021 
 
The Honourable David Lametti 
Minister of Justice and Attorney General of Canada               Email: David.Lametti@parl.gc.ca 
Ottawa, Canada K1A 0H8 
 
Re: Open Letter Regarding First Nations’ Participation in the Gaming Industry 
 
Dear Minister Lametti, 
 
We write in response to your open letter of April 27, 2021, addressed to the leadership of 
Indigenous Nations, communities and organizations in Canada, soliciting our views on the 
participation of Indigenous peoples in the gaming industry and the regulation of that industry 
across Canada. The BC Assembly of First Nations (“BCAFN”) acknowledge the Government of 
Canada’s intent to enter into discussions with First Nations on this important issue and are ready 
to do so. 
 
With the passage of federal Bill C-15, An Act respecting the United Nations Declaration on the 
Rights of Indigenous Peoples, we enter a new era in which First Nations governments and 
Canada agree that the self-determination of our peoples will be the shared value and standard 
for our interactions going forward. With the new legislation, Canada has committed to 
implementing the international human rights of Indigenous peoples affirmed in the UN 
Declaration, as minimum standards for our survival, dignity and well-being. Your sponsorship of 
Bill C-15, and Canada’s actions in following through with it, bring us hope that we can move 
forward into a future where our inherent jurisdiction and right to self-govern within our territories, 
through our own institutions and according to our unique legal orders, will be respected and 
reflected in Canada’s version of federalism. 
 
Article 4 of the UN Declaration states: 
  

Indigenous peoples, in exercising their right to self-determination, have the right to 
autonomy or self-government in matters relating to their internal and local affairs, as 
well as ways and means for financing their autonomous functions. 

  
Article 20(1) states: 
  

Indigenous peoples have the right to maintain and develop their political, economic and 
social systems or institutions, to be secure in the enjoyment of their own means of 
subsistence and development, and to engage freely in all their traditional and other 
economic activities. 
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We look forward to working in cooperation with you to align the regulation of gaming in Canada 
with these international human rights standards. 
  
Your letter posed three questions, which we respond to below: 
  

1. Would you support a discussion on the role of Indigenous nations and communities in 
relation to gaming? 
  

Yes. Absolutely. The BCAFN supports discussions on the role of First Nations in BC, in gaming 
and, their full participation in the industry. First Nations in BC have inherent rights to self-
governance over gaming, gambling and betting within our territories, a right that is protected by 
s. 35(1) of the Constitution Act, 1982. 
  
Gaming is an important area to our peoples, with the potential to generate a financial base that 
would support our ability to self-govern. Unfortunately, the area has been characterized by a 
rights-denying approach since Canada first entered into agreements on gaming with the 
provinces in 1979 and 1985 without any consultation with First Nations. These agreements 
granted exemptions from the Criminal Code provisions regarding gaming exclusively to 
provinces and subjected First Nations to provincial regulation, creating a provincial near-
monopoly[1] on gaming and excluding us from full participation in the industry. This unjustified 
infringement of our rights has, for decades, limited our economic self-determination, in turn 
contributing to the continued socio-economic gaps between First Nations and other communities 
in Canada. 
  
Further, the narrow, “frozen rights” interpretation applied by the court in Pamajewon[2] to First 
Nations’ inherent right of self-government is based on a racist, paternalistic double standard that 
perpetuates harmful stereotypes. First Nations are contemporary, capable peoples. Although 
many Nations do consider gaming, gambling and betting as an integral part of their distinctive 
cultures at the time of contact, First Nations’ right to self-government is not limited to activities 
we undertook at an arbitrary point in the past. Rather, the right is inherent, broad and based in 
our ability to adapt and evolve our legal orders and economies to changing circumstances, as 
any people does. This reality is reflected consistently throughout the UN Declaration. 
 
In 1996, the same year as Pamajewon, the Royal Commission on Aboriginal Peoples 
(RCAP) recognized that Aboriginal Nations have an inherent right to self-government, and that 
s. 35(1) provides a basis for Aboriginal governments to function as one of three distinct orders 
of government in Canada.[3] RCAP emphasized that the right of self-government is inherent in 
its source, “in the sense that it finds its origins within Aboriginal peoples, as a contemporary 
manifestation of the powers they originally held as independent and sovereign nations.”[4] First 
Nations have never stopped asserting our jurisdiction to manage and regulate our own affairs 
through our own legal and political institutions, including with regards to gaming. 
  
The outcome of Pamajewon was that First Nations have been required to negotiate entry into 
the gambling industry through formal agreements with the provinces, leading to vastly different 
approaches across Canada.[5] While in some provinces, as in BC, First Nations have only 
recently been able to establish limited revenue-sharing with the BC government, and limited 
participation in the industry; in other provinces they have been completely shut out. Requiring 
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First Nations to negotiate and prove our inherent, constitutionally-protected rights reflect the 
“empty box” approach to s. 35(1) all too often taken by Canada, which differs dramatically from 
the approach taken towards tribal gaming jurisdiction in the United States. There, the “full box” 
approach to tribal sovereignty has meant that Indigenous peoples in the US have been able to 
establish robust gaming economies that generate wealth that adds to the services and supports 
for their members and citizens. 
 

2. If such a discussion were to be held, what would be the appropriate format, who should 
participate, and when should this discussion occur? 

  
First Nations have sought discussions on gaming since the 1985 agreements failed to 
recognize our jurisdiction and effectively excluded us from the industry. Our jurisdiction is 
based on our inherent Rights and Title, and accordingly, Rights holders must lead these 
discussions. 
  
Article 19 of the UN Declaration states: 
  

States shall consult and cooperate in good faith with the indigenous peoples concerned 
through their own representative institutions in order to obtain their free, prior and 
informed consent before adopting and implementing legislative or administrative 
measures that may affect them. 

  
With Bill C-15, Canada has moved beyond a “mere consultation” approach to one of free, prior 
and informed consent. This means that First Nations must be substantively engaged in the 
transformation of gaming regulation alongside Canada and the provinces, with a distinctions-
based approach that respects our diversity and acknowledges our Title and Rights. 
  
First Nations in BC have created the First Nations Gaming Commission (FNGC) to advocate 
for our rights with regards to gaming and oversee revenue-sharing agreements with the 
province. The FNCG has made important strides in its relationship with BC and has specific 
expertise on how the regulation of gaming should change. We encourage you, in particular, to 
engage with the FNCG, as well as all First Nations in BC who have interest, capacity and 
ability to meaningfully implement their jurisdiction of the gaming industry.  From September 14-
16, 2021, the BCAFN will be holding our Annual General Assembly, and will be the soonest 
opportunity for the Chiefs in BC to provide guidance (via discussion and resolution) on the 
nature, scope, process, etc., regarding discussions on First Nations gaming in BC; I invite you 
to present to the Chiefs during this time. 

  
3. What topics would you want discussed? 

  
First Nations Jurisdiction over Gaming 
 
The regulation of gaming in Canada must be transformed to reflect First Nations jurisdiction and 
the “full box” of s. 35(1) rights. Canada, through Bill C-15, has committed to taking a human 
rights approach to self-government in line with First Nations’ inherent right to self-determination. 
This is an opportunity to move from a rights-denying to rights-affirming and rights-implementation 
approach and to fully empower First Nations self-regulation over gaming, gambling and betting 
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on reserves and within First Nations’ traditional territories. We must move from a reality where 
First Nations are forced to negotiate their constitutionally-protected rights to one where these 
rights are recognized, upheld and supported/implemented by all governments in Canada. 
The movement to self-regulation is already taking place in other industries. In November 2019, 
British Columbia became the first jurisdiction in Canada to pass legislation implementing the UN 
Declaration, after years of advocacy by First Nations in BC. One of the first regulatory processes 
that sought to implement the government’s obligations under the new Declaration on the Rights 
of Indigenous Peoples Act was the BC Utilities Commission (BCUC) Indigenous Utilities 
Regulation Inquiry. The outcome of that process was a recommendation by the BCUC that First 
Nations have existing jurisdiction to regulate utilities operating on their reserve lands, and can 
opt-out of BCUC regulation by informing the BCUC of their intent to do so. The BCUC 
recommended an incremental approach to the self-regulation of Indigenous utilities across the 
Indigenous Nation’s territory. While this does not go nearly far enough, it signals that, at minimum 
on reserve lands, Indigenous peoples have the jurisdiction to regulate their own industries and 
should be free of the imposition of an external regulatory structure. 
 
Legislative Amendments 
 
With Bill C-15, Canada has taken on the obligation to align the laws of Canada with the UN 
Declaration. Amendments to the gaming provisions of the Criminal Code must explicitly reflect 
First Nations’ inherent right to self-government to remedy the historic and current exclusion of 
our peoples from the industry and the impositions on our self-determination. 
  
Private Member’s Bill C-218, An Act to amend the Criminal Code (sports betting), is 
inconsistent with the UN Declaration as it seeks to remove the prohibition on sports betting 
while continuing to presumptively exclude First Nations from the broad exemption afforded to 
the provinces. This effectively increases the provinces regulatory imposition on First Nations, 
rather than remedying it. Our discussions about the regulation of gaming must include a plan 
for amendments to the Code that recognize First Nations’ inherent and constitutional rights. 
  
Economic Reconciliation and Revenue-Sharing 
 
All gaming activities taking place on First Nations territories in BC that are not First Nations-
owned must have robust revenue-sharing agreements with Rights holders in place. Revenue-
sharing on gaming is not gratuitous; it is a constitutional obligation and an imperative of 
reconciliation. All revenue sharing agreements must reflect the economic component of 
Aboriginal Title, as well as providing redress for the exclusion of our people from full participation 
in the gaming industry over the last thirty years. 
 
Article 20(2) of the UN Declaration states: 

Indigenous peoples deprived of their means of subsistence and development are entitled 
to just and fair redress. 

Article 21(2) states: 
States shall take effective measures and, where appropriate, special measure to ensure 
continuing improvement of [Indigenous peoples’] economic and social conditions… 
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I look forward to these discussions, and to working together on transforming the gaming industry 
in Canada at this historic moment in our relationship. 
 
Sincerely, 
 

 
 
Regional Chief Terry Teegee 
BC Assembly of First Nations 
 
 
Cc:  AFN National Chief Roseanne Archibald 
 AFN Executive 
 UBCIC Executive 
 First Nations Summit Executive 
 First Nations Chiefs in BC 


