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“First Nations hold the innovative solutions needed to improve the
current situation and to generate lasting and effective approaches to ensure safe
drinking water for our people.”
National Chief Perry Bellegarde, Assembly of First Nations
(2018 National Water Symposium and Tradeshow)

Executive Summary
In 2013, the Safe Drinking Water for First Nations Act (SDWFNA) came into force despite objections from First Nations
across Canada for lack of meaningful engagement and consultation with First Nations, as well as insufficient resources
to enable First Nations to comply or implement the regulations. Through the direction of the Chiefs-in-Assembly, a First
Nations-led Engagement Process for Safe Drinking Water Legislation was mandated following extensive advocacy for the
repeal and replacement of the SDWFNA.
As part of its commitment to fulfilling the mandate of the Chiefs-in-Assembly, the Assembly of First Nations (AFN)
facilitated regionally-led engagements sessions on important components of new legislation. These sessions were held
in the summer of 2019 across Canada. With over 500 participants, the sessions provided valuable insight into regional
considerations and legislative components.
First Nations across Canada agreed that the development of this legislation must be First Nations-led, with adequate
resources to ensure full and meaningful participation. Several key options were presented for consideration to First
Nations and the results of these discussions are presented herein. Overall, First Nations acknowledged the importance of
recognizing First Nations rights, the need for water governance institutions, the requirement to acknowledge First Nation
jurisdiction, the importance of a clear funding mechanism, and the value of flexible and regionally adaptive First Nationscentered water quality standards were recognized across the country.
Future engagements should address, in more detail, the complexity of the options involved, and ensure sustained and
meaningful engagement with First Nations across Canada.
Thank you;
National Chief Perry Bellegarde
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Background
In 2013, the Safe Drinking Water for First Nations Act (SDWFNA)
came into force despite objections from First Nations across
Canada for lack of meaningful engagement and consultation with
First Nations, as well as insufficient resources to enable First
Nations to comply or implement the regulations. As the
Act came into force as a Senate bill, there were no resources
earmarked to address water in First Nations communities. Since
2013, First Nations have called for the repeal and replacement of
the SDWFNA. Resolution 26/2017 calls for the SDWFNA to be
repealed, and called on the federal government to develop, in
partnership with First Nations, specific outcomes for the provision
of safe drinking water.
Through resolution 88/2017, the Chiefs-in-Assembly mandated a
First Nations-led Engagement Process for Safe Drinking Water
Legislation, including establishing a joint Working Group to
co-develop a draft framework for new legislation. A concept
paper on the process to develop a new federal bill on safe drinking
water for First Nations was drafted, articulating options for
co-development of legislation that is respectful of First Nations
inherent rights, Indigenous laws, and in keeping with the United
Nations Declaration on the Rights of Indigenous Peoples.
Resolution 01/2018 directed the AFN to develop a Terms of
Reference for the creation of the joint Working Group, and to
proceed with a joint legislation co-development process in full
partnership with First Nations.
A “First Nations Safe Drinking Water Preliminary Concepts”
report was created, outlining principles and core interests. The
Preliminary Concepts provide a roadmap of the foundational
elements to the important work of co-developing new legislation.
These concepts are summarized in Appendix A, and include:
• Goals of the First Nations Safe Drinking Water Legislation
• Key Operative Elements of the First Nations Safe Drinking
Water Legislation Draft Framework
• Protection of First Nations Rights and Title
• Definition of Safe Drinking Water
• Scope of Safe Drinking Water
• Federal Jurisdiction
• First Nations Jurisdiction
• Inter-Jurisdictional Governance
• Adherence to International Commitments
• Source to Tap to Source Approach

•
•
•
•
•
•

First Nations Safe Drinking Water Standards
Funding Arrangements
Source Water Protection
Watershed-Based Approach
Technical Standards
Emergency Measures in Response to Contamination
of Drinking Water
• First Nations Water Commission
• Mechanism to Review Federal Commitment
• Transparency of Water Information Commitment
(First Nations Public Registry)
• Alternative Dispute Resolution Mechanisms
• Enforcement
• Legislative Review Every 5 Years
• Timeframe for Initial Implementation
• Procedure for Drafting of Regional Regulations
• Consequential Amendments
• Coming Into Force
These preliminary concepts were supported by the Chiefs-in-Assembly
through Resolution 26/2018, which directed the AFN to proceed with
national engagement with First Nations to develop a draft framework.
In the short term, national regionally-led engagement processes were
initiated with a long-term goal of proceeding with co-developing a Draft
Framework, and submitting this Draft Framework to Cabinet for review.
It is anticipated that this work, including the development and passing
of new legislation be completed by 2021.
As part of the development of the new legislation, a discussion on the
development legislation related to the United Nations Declaration on
the Rights of Indigenous People will need to be had. The Declaration
provides important context and elements of international law that will
and must be incorporated into the thinking and development of a new
drinking water legislation for First Nations.

“We give thanks to all the waters of the world for
quenching our thirst and providing us with strength. Water is life. We
know its power in many forms‐ waterfalls and rain, mists and streams,
rivers and oceans. With one mind, we send greetings and thanks to the
spirit of Water.”
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National Engagements
National regionally-led engagement processes were held in the
Fall of 2019 and focused discussions on several key options,
outlined below. While the sessions were enabled by the AFN,
they were facilitated through regional entities in order to ensure
regionally-relevant approaches and practices were incorporated.
The engagements provided valuable insight into specific
perspectives on potential new legislation.
While these engagements represent an important first step
towards understanding the needs of First Nations across Canada,
they are only a first step. Any new legislation necessitates rich and
meaningful dialogue with First Nations, in sharp contrast to the
approaches that were taken in the first iteration of the
development of the SDWFNA.
As part of the engagement processes, several options were
presented to First Nations, with descriptions and details to aide in
understanding the important concepts. These key options are
outlined below.
Key Option – Rights and Responsibilities to
Provide Safe Drinking Water
Option 1: Do not characterize ‘aboriginal’ rights to water
in the legislation
Option 2: Characterize Crown and First Nations water rights
directly in the legislation
Option 3: Characterize Crown and First Nations in an ‘aspirational’
form (in a preamble) with a strong ‘non-derogation and
non-abrogation’ of rights clause in the body of legislation
Key Option – Creating First Nation’s Water
Governance Institutions
Option 1: Create a water governance approach and structure
(i.e. First Nations Water Commission) in the legislation
Option 2: Create a high-level approach and structure for
First Nations water governance to be grow organically at
the national level using a First Nations water commission

Option 3: Create an opt-in approach to exercising water
governance.
Option 4: Don’t engage the water governance arrangements
at all in the legislation
Key Option - Transboundary Governance: Decision Making
with Provinces/Territories to Protect/Manage Source water
Option 1: Confirm that the legislation supports First Nation’s
exercising their jurisdiction and protect off-reserve source water
through agreements made with other Crown governments
Option 2: Set out First Nations jurisdiction to protect source
waters off-reserve
Option 3: Don’t acknowledge First Nations jurisdiction in
the legislation
Key Option - Financing Safe Drinking Water and Wastewater
Option 1: Create a national funding mechanism (such as FNII
or similar regarding water) to apply to all First Nations under
the legislation
Option 2: Create a partial funding arrangement that defines
principles and approaches (i.e. a commitment to actual cost
funding and asset management) but does not define specific
processes for financing
Option 3: Don’t address financing mechanisms in the new
legislation
Key Option - Ensuring the Provision of Safe Drinking
Water and Sanitation
Option 1: Set standards for operations that apply to all
First Nations across Canada
Option 2: Define a process for creating regional/local standards
Option 3: Do not address standards directly in the legislation or
regulations
Option 4: Define some national standards and delineate others for
local/regional development
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In addition to the options presented for discussion, two key
questions were asked of participants.
1)		 What is missing from this Discussion Paper? Are there
matters that you want to talk about that aren’t included?
2) Would you support:
a. A licensing regime for First Nations drinking water
		 and wastewater systems;
b. Entrenching the “precautionary principle” as the basis
		 for setting standards;
c. Certification of all operators of drinking water systems;
d. Inspection powers;
e. Strong prohibitions and penalties;
f.		 Mandatory use of licensed and accredited laboratories
for drinking water testing;
g. Mandatory duty to report adverse test results;
h. Statutory standard of care upon managers of drinking
		 water systems;
i.		 “Community right-to-know” principles;
j.		 Meaningful public participation (non-First Nations)
		 in standard-setting and decision-making under the Act;
k. Include procedures for First Nations citizens to require
		 investigations of suspected drinking water offences;
l.		 Prohibition of the transfer of ownership of municipal
		 drinking water systems to private companies;
Key options were presented by AFN with several points on the
advantages and disadvantages of each approach. These are
presented in full detail in Appendix B. These were meant to
stimulate discussion, and did not represent a full assessment of
each option. Participants were provided with opportunity to
discuss the options, as well as identify important considerations
throughout the engagement sessions.

“Regulatory standards, in the absence of
the physical and human capacity to meet them, are unlikely
to improve the quality and delivery of drinking water
on-reserve and may in fact worsen the situation."

Engagement sessions were viewed as important opportunities for
First Nations to provide input into the development of regulation,
including issues of jurisdiction, implementation, and financial and
human resources. Notices of meetings were sent to First Nations
Leadership across the country, as well as staff involved in the
provision of safe water. In addition, Tribal Councils and First
Nations organizations were invited to participate.
There are unique regional considerations that must be understood
and meaningfully incorporated in order to ensure that a
pan-Canadian legislation will be flexible and adaptive to respond
to the specific needs of all First Nations.

Results of Preliminary National Engagements
Regional sessions were held in British Columbia, Alberta,
Saskatchewan, Manitoba, Yukon, Northwest Territories, Northern
Ontario, Southern Ontario, Quebec and the Atlantic. Over 500
participants from across Canada participated in these discussions,
summarized in Table 1 below.

Table 1 - Regional Participation
Region

Location

Dates

Attendees

Manitoba

Winnipeg

July 15 - 16, 2019

79

Yukon

Whitehorse

July 4, 2019

15

Alberta

Edmonton

June 18, 2019

24

Atlantic

Moncton

June 19 - 20, 2019

17

Northwest Territories

Yellowknife

May 31, 2019

9

Saskatchewan

Saskatoon

June 11 - 13, 2019

126

Southern Ontario

Toronto

April 24 - 25, 2019

44

Northern Ontario

Thunder Bay

May 8 - 10, 2019

39

British Columbia

Vancouver

May 16 - 17, 2019

95

Quebec

Quebec City

June 5, 2019

48
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Regional perspectives were varied and diverse, and represent a
cross-section of important considerations for any national
legislation. Participants noted that given the complexity and
legality of the material, longer preparation and time to digest
material was needed. It is necessary to prepare the material in a
variety of mediums in order to ensure that every First Nation is
able to participate. The amount of information was overwhelming
for many participants, and in order to ensure that participation
isn’t tokenistic, participants require time to understand, process
and articulate their viewpoints in order to meaningfully participate
in the sessions.
Important considerations were brought up by all participants
across the regional sessions, and include:
• First Nations laws, customs, worldviews and spiritual
relationships with water form an important basis for any
new legislation
• International and regional borderline issues (e.g. Akwesasne)
• Upstream pollution and downstream water quality issues
• Ownership and liability of existing under-funded assets
• Language and the need and importance of providing
information in different languages
• Recognition of the human right to water
• Jurisdictional awareness and harmonization with provincial
entities
• Understanding the development of policy and First
Nations-led processes in each region, in order to facilitate
shared practices across regions
• Building on existing programs and work that has been
completed (e.g. Ontario First Nations Technical Services
Corporation)
• Don’t put the cart before the horse – many urgent issues in
First Nations need to be addressed before proceeding with
legislation
• Chronic under-funding has led to far-reaching consequences
in First Nations across Canada
• Education, access to education and the necessary supports,
are important elements to achieve success
• Watershed and source water protection are essential
components of any new legislation
• Change management in helping First Nations change
mindsets from the current approaches will be key to
ensuring success

Participants noted the following key pieces to ensure that First
Nations are able to understand the complexity of the issues:
• A baseline data study to identify the specific gaps and areas
of concern
• A need to address the current and existing numbers prior to
signing on to any new legislation
• Transparency throughout the development of any new
legislation
• Resources in order to allow First Nations to participate in
the process
• Understanding of the legal implications of any new
legislation
• Are there interim options that can occur while the
legislation is being developed?
It was noted that the establishment of sub-regional committees
are important elements to ensure that the regional voices and
perspectives integrated
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Discussion on Key Options
The following provides a high-level summary of the regional
feedback obtained for each of the identified options presented.
Key Option – Rights and Responsibilities to
Provide Safe Drinking Water
Option 1: Do not characterize ‘aboriginal’ rights to water in the
legislation
Option 2: Characterize Crown and First Nations water rights
directly in the legislation
Option 3: Characterize Crown and First Nations in an ‘aspirational’
form (in a preamble) with a strong ‘non-derogation and nonabrogation’ of rights clause in the body of legislation
Participants noted that this may be difficult to implement.
The majority of participants felt that Option 2, 3 and 4 were
preferred, but noted that the use of language made it difficult
to clearly understand each option.
Specifically:
• Option 2 and 3 are more favourable, but Option 2 appeared
difficult to implement
• Participants felt that Option 3 should be reworded not to
include the mention of the Crown, and should include a
comment on First Nations inherent rights
• Participants in several sessions discussed the potential for
a ‘new’ Option 4, whereby the mention of evolving rights,
and the notion of traditional knowledge and laws would be
integrated.
• Participants felt that source water protection was an
important clause to include.
• There was concern expressed over being too specific about
rights in Option 3, and needing flexibility in the definition of
these rights, in order to account for the diversity of First
Nations (e.g. treaty, non-treaty)
• Some regions have proceeded in this direction already
(e.g. Yukon), and there is a need to understand this, and
ensure that this

Key Option – Creating First Nation’s Water
Governance Institutions
Option 1: Create a water governance approach and structure
(i.e. First Nations Water Commission) in the legislation
Option 2: Create a high-level approach and structure for First
Nations water governance to be grow organically at the national
level using a First Nations water commission
Option 3: Create an opt-in approach to exercising water
governance.
Option 4: Don’t engage the water governance arrangements
at all in the legislation
Participants noted that Option 1, 2 and 3 were the most realistic
options, and engaged in discussions around the feasibility of each
of these.
Specifically:
• There was consensus across the regions that Option 4 is not
viable and should not be considered, however a small group
commented on the need to keep governance outside of
legislation.
• A suggestion to blend Option 1 and 2 was made.
• Option 3 received favourable responses across the regions
• A commission was strongly supported across the regions
• Caution was noted in the development of any institution or
government in order to ensure that existing processes aren’t
repeated.
• Funding and fair and equal representation are important
components to any governance system
• Any funding to support a governance structure must not take
away from existing funding provided to First Nations
• Any initiative must be First Nations-led, and locally relevant
 Option 1, 2 and 3 should be re-evaluated, blended and
reworded to account for feedback obtained. Option 4 was
not favoured in any region.

 Option 2 and 3 are favoured, and with careful rewording as
noted above, should be presented to First Nations for further
consideration.
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Key Option - Transboundary Governance: Decision Making with
Provinces/Territories to Protect/Manage Source Water
Option 1: Confirm that the legislation supports First Nation’s
exercising their jurisdiction and protect off-reserve source water
through agreements made with other Crown governments
Option 2: Set out First Nations jurisdiction to protect source
waters off-reserve
Option 3: Don’t acknowledge First Nations jurisdiction in the
legislation
Participants noted that jurisdictional and international border
issues are difficult, but important challenges that must be
addressed by the new legislation.
Specifically:
• There was consensus across the regions that Option 3 is not
a viable option.
• Option 1 and 2 were both favoured, however Option 2 was
preferred in most regions.
• Many participants felt Option 2 was preferred, but some
participants felt it may be difficult to achieve, and wanted
the wording to be more direct, indicating ‘Support’ rather
than ‘Set out’.
• There was a desire to include source water protection into
the framing of the options.
• Participants felt a hybrid of Option 1 and 2 would be ideal.
• Some participants wanted further clarification on the implications of any of these options on First Nations sovereignty.
 A hybrid of Option 1 and 2 should be drafted, reworded for
consideration .

Specifically:
• Option 2 requires a lot of work to understand the total
funding required by First Nations.
• Option 1 may be too close to the status quo, depending on
how the funding mechanism is created.
• Any option must avoid competitive funding programs
• There is a need to prioritize urgent issues in communities
• Legal advice is needed to understand the implications
of the potential funding agreements
• Funding mechanisms must evolve based on community
needs
• Provincial and territorial structures must be addressed
 Option 1 and 2 should be further explored and detailed in order
to allow for a more fulsome discussion. Option 3 is not viable.

Key Option - Ensuring the Provision of Safe Drinking
Water and Sanitation
Option 1: Set standards for operations that apply to all
First Nations across Canada
Option 2: Define a process for creating regional/local standards
Option 3: Do not address standards directly in the legislation or
regulations
Option 4: Define some national standards and delineate others
for local/regional development
Participants overwhelmingly commented on Option 4 as the
allowing the most flexibility for First Nations across Canada to
developed standards.
Specifically:

Key Option - Financing Safe Drinking Water and Wastewater
Option 1: Create a national funding mechanism (such as FNII or
similar regarding water) to apply to all First Nations under the
legislation
Option 2: Create a partial funding arrangement that defines
principles and approaches (i.e. a commitment to actual cost
funding and asset management) but does not define specific
processes for financing
Option 3: Don’t address financing mechanisms in the new
legislation
Participants felt that funding was an important and critical
component, but regions weren’t unanimous in their support of
one over the other.

• Option 4 was noted as the most favoured option in many
regions.
• Option provides similar flexibility
• Option 1 and 3 were not positively favoured by First Nations.
• Overwhelmingly, nearly all regions commented on the
importance of First Nations culture, laws and spiritual relationship with water as being important components of the
development of water standards.

 Option 4 is the preferred option, and should be reworded to
include the importance of both western and traditional
knowledge in the development of any standard.
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Discussion on Open Questions
Several questions were presented to participants for consideration,
as discussed above. A summary of the findings from these
questions are presented below.
1) Would you support a licensing regime for First Nations
drinking water and wastewater systems?
• Participants noted that education was key, and that there
were some legal issues that needed to be resolved.
• Overall, this was rated as an important topic, with varied
urgency depending on the community or region.
2) Would you support Entrenching the “precautionary principle”
as the basis for setting standards?
• Participants felt that this was somewhat unclear, and noted
that all stakeholders needed to be involved in this process,
including water operators.
• Overall, this was rated as an important topic, with varied
urgency depending on the community or region.
3) Would you support certification of all operators of drinking
water systems?
• Participants noted this was already being done in some regions.
• Overall, most indicated that this was an urgent and important
topic.
4) Would you support inspection powers?
• Overall, participants noted that this was both urgent and
important to address.
5) Would you support strong prohibitions and penalties?
• There was no consensus achieved in this specific topic.
Participants varied in their response, and some felt that
First Nations were not ready to proceed in this direction.
• Overall, participants agreed this was an important topic,
but was not high on the list of priorities.
6) Would you support mandatory use of licensed and accredited
laboratories for drinking water testing?
• Participants noted that capacity was key in ensuring First
Nations could take part.
• Overall, all regions supported this, and ranked it as important,
with varied urgency.

7) Would you support mandatory duty to report
adverse test results?
• Participants noted that this already existed in some regions,
and that there is a need to ensure consistency, transparency,
and determine liability as part of this process.
• Overall, regions ranked this as important and urgent.
8) Would you support statutory standard of care upon
managers of drinking water systems?
• Overall, participants ranked this as Important, with a varied
response on the urgency,
9) Would you support "Community right-to-know" principles?
• Participants noted that this would be difficult to implement,
and sought clarity on who would be responsible.
• Overall, participants ranked this as important.
10) Would you support meaningful public participation
(non-First Nations) in standard-setting and decision-making
under the Act?
• There was no consensus achieved in this topic. While several
regions noted the importance of having everyone involved,
caution was also expressed in ensuring that non-First Nations
have the right training (e.g. cultural training) prior to becoming
involved.
• Overall, further discussion is needed to determine the
appropriate path forward. Proceeding on a case-by-case
or region-by-region process may be necessary.
11) Would you support to include procedures for First Nations
citizens to require investigations of suspected drinking water
offences?
• Participants noted that this would depend on the community,
and further discussion may be needed.
• Overall, this was ranked as less important, and less urgent
than the other topics presented.
12) Would you support prohibition of the transfer of ownership
of municipal drinking water systems to private companies?
• There was not consensus achieved in this category, however
many regions commented on this being important and urgent.
• Many regions expressed the need for more information in order
to make an informed decision.
A summary of the results presented above is provided in the next
section. Full regional reports will be made available to the regional
organizations.
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Conclusions and Next Steps
Overall, the key options and discussion questions provided valuable insight into regional perspectives on the
development of a new legislation. Table 2 and 3 below summarize the key findings from the regional engagements
held across Canada in the summer of 2019.
The key option responses are summarized in Table 2, with suggestions on how to reframe and reword options for
future engagements with First Nations.

Table 2 - Key Option Summary
Key Option

Option Recommendation

Summary of Key Findings

Rights and Responsibilities to
Provide Safe Drinking Water

Option 2 and 3 are favoured, and with careful
rewording as noted above, should be presented to
First Nations for further consideration.

Characterize First Nations water rights,
with sensitivity to evolving rights, diverse
First Nations regional perspectives, and
flexibility in the definition of rights

Creating First Nation’s Water
Governance Institutions

Option 1, 2 and 3 should be re-evaluated, blended
and reworded to account for feedback obtained.
Option 4 was not favoured in any region.

Water Governance institutions are
absolutely required. A Commission may
be an ideal starting point provided it
doesn't take away funding from First
Nations, and that it is First Nations-led

Transboundary Governance

A hybrid of Option 1 and 2 should be drafted,
reworded for consideration.

Jurisdiction must be acknowledged in the
legislation, with careful wording and the
inclusion of source water protection

Financing Safe Drinking Water
and Wastewater

Option 1 and 2 should be further explored and
detailed in order to allow for a more fulsome
discussion. Option 3 is not viable.

A funding mechanism must be addressed
by the legislation. Funding agreements
and mechanisms should be explored
as part of the engagement on the new
legislation

Ensuring the Provision of Safe
Drinking Water and Sanitation

Option 4 is the preferred option, and should be
reworded to include the importance of both
western and traditional knowledge in the
development of any standard.

National standards with flexibility at the
local and regional level is the preferred
option. Standards must be inclusive of
First Nations ways of knowing and doing.
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The key discussion question responses are summarized in Table 3, and ranked from important and urgent,
to less urgent.

Table 3 - Discussion Questions Summary
Question

Response

3) Would you support certification of all operators of drinking water systems?

Important and Urgent

4) Would you support inspection powers?

Important and Urgent

7) Would you support mandatory duty to report adverse test results?

Important and Urgent

1) Would you support a licensing regime for First Nations drinking water and
wastewater systems?

Important with Varied Urgency

2) Would you support Entrenching the “precautionary principle” as the basis for
setting standards?

Important with Varied Urgency

6) Would you support mandatory use of licensed and accredited
laboratories for drinking water testing?

Important with Varied Urgency

8) Would you support statutory standard of care upon managers of drinking
water systems?

Important with Varied Urgency

5) Would you support strong prohibitions and penalties?

Important, but not Urgent

9) Would you support "Community right-to-know" principles?

Important

10) Would you support meaningful public participation (non-First
Nations) in standard-setting and decision-making under the Act?

Further discussion needed

11) Would you support to include procedures for First Nations citizens to require
investigations of suspected drinking water offences?

Important, but not Urgent

12) Would you support prohibition of the transfer of ownership of municipal
drinking water systems to private companies?

Further discussion needed

Overall, the most important and urgent items include: certification of operators; inspection powers; and, duty to
report adverse test results. Also included as important, with varied response on urgency include: licensing regimes,
use of license laboratories; entrenching the precautionary principles; and, statutory standards of care.
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Next Steps
The regional engagements held across Canada in summer 2019 provided a valuable opportunity to hear from
First Nations on a potential new legislation, developed by First Nations, for First Nations.
Immediate next steps from these regional engagements include:
• Revising and rewording, according to the suggestions received, the most favoured options for presentation
to First Nations;
• Circulate the findings from the initial engagement sessions to attendees, and as part of any future engagement sessions;
• Schedule future engagement sessions with several methods of presentation, to ensure full and meaningful
participation of all First Nations; and,
• Include these discussions as part of AFN’s work on the Long-Term Drinking Water Strategy.
As set out in work done to date, several next steps have been identified. These include working with the Chiefs
Committee that is currently being appointed, and continuing discussions on co-developing the Draft Framework.
Once finalized, this would be presented to the Chiefs-in-Assembly, and subsequently submitted to the Federal
Cabinet for approval. .
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Appendix A – Preliminary Concepts
First Nations Safe Drinking Water Preliminary Concepts
For Discussion Only
1. Goals of the First Nations Safe Drinking Water Legislation
1.1.
1.2.
1.3.
1.4.
1.5.

Ensure Sustainable First Nations Water and Wastewater Systems
Protect First Nations Rights, Interests, Aspirations and Laws Regarding Water
Create a Transparent and Consent-Based Approach to Building, Improving, and Providing Drinking Water
and Wastewater Services for First Nations
Confirm Adequate, Predictable and Sustainable Funding for First Nations Safe Drinking Water and
Wastewater Systems
Support the Consensual Transition of Care and Control over First Nations Water Infrastructure to First Nations

2. Key Operative Elements of the First Nations Safe Drinking Water Legislation Draft Interest Framework
2.1.
2.2.
2.3.
2.4.
2.5.
2.6.
2.7.
2.8.
2.9.
2.10.
2.11.
2.12.
2.13.
2.14.
2.14.1.
2.14.2.
2.14.3.
2.15.
2.16.
2.17.
2.18.
2.19.
2.20.
2.21.

Recognition of First Nations Values, Culture, Knowledge and Relationships to Water
Acknowledgement of the Roles First Nations have upheld regarding waters in their Traditional
Territories Since Time Immemorial
Affirmation of First Nations Unique Values, Culture and Relationship to Water
Acknowledgement of First Nations Role as Stewards of their Waters
Respect for and Integration of Existing First Nations Laws and Legal Orders
Respect for Traditional Ecological Knowledge/First Nations Ways of Knowing
Nation-to-Nation Approach (Subsidiarity)
Respect for and Implementation of First Nations Rights, Title, Treaties, Agreements, and other
Constructive Arrangements
Commitment to Achieving the Minimum Standards of the United Nations Declaration on the Rights of
Indigenous Peoples
Preference for Co-development and Co-drafting
Consent-based Adoption of Joint Principles and Governance Structures
Consent-based Adoption of this Legislation and all Regulations, Programs, Policies and Governance Structures
Created by this Law, and Amendments Thereto
Confirmation and Entrenchment of Federal Fiduciary Duty to Support Sustainable First Nations
Operated Systems
Recognition that First Nations are Entitled to the Same Basic Human Rights Enjoyed by all Canadians,
Including the Human Right to Water
Confirmation of Positive Duty to Implement this Right
Confirmation of Equality and Non-Discriminatory Status
Recognition of Special Needs of Vulnerable Populations (Elderly, Pregnant Women, Children)
Multi-Barrier Approach to Drinking Water Safety
Life-Cycle Asset Management Approach to Water Infrastructure
Priority for Rectification at the Source
Integrated Watershed-Based Approach
Priority for Modern and Resilient Infrastructure
Pollution Prevention (Point, Non-point, On/Off Reserve)
Precautionary Principle
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3. Protection of First Nations Rights and Title
3.1.
3.1.1.
3.2.
3.3.

Aboriginal Rights
Aboriginal Title
Treaty Rights
Fiduciary Obligations of the Crown

4. Definition of Safe Drinking Water
4.1. Confirmation of Minimum Standard for Individual and Communal Use and Right to Adequate Quantity and Quality
of Water for Individual, Institutional and Economic Development Purposes
5. Scope of Safe Drinking Water
5.1.
5.1.1.
5.1.2.
5.1.3.
5.1.4.
5.1.5.
5.1.6.
5.2.
5.2.1.
5.2.2.
5.2.3.
5.2.4.

General Application To All Waters On-Reserve
Surface Water
Groundwater
Groundwater under the Direct Influence of Surface Water
Sacred Waters
Trans-Boundary Waters
Waters Possessing Personhood
General Application To All Drinking Water and Wastewater Systems
Small Systems (Private Household, Wells and Cisterns)
Medium sized Systems (Schools, Community Centres)
Community Systems (Water Treatment Plants)
Delivered Water

6. Federal Jurisdiction
6.1.
6.2.
6.3.
6.4.

Fiduciary Obligations of the Federal Crown
Federal Crown Liability
Commitment to Transitioning Stop-Gap Measures (e.g. trucked water) into Sustainable Community Systems
Affirmation of a Positive Duty to Act Regarding First Nations Safe Drinking Water and Wastewater
Infrastructure

7. First Nations Jurisdiction
7.1.
7.2.
7.3.
7.4.
7.5.

Acknowledgement of Existing First Nations Legal Orders, Laws and Rights
Fiduciary Obligations of First Nations to their Members
First Nations Liability
Rights and Powers of First Nations to Address Offsite Contamination
Interface with Provinces and Federal Commitments to Support First Nations in Affirming and Securing Rights to
Supply and Quality of Source Waters
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8. Inter-Jurisdictional Governance
8.1.
8.2.
8.3.
8.4.

Federal-Provincial-Territorial-First Nations Committee on Safe Drinking Water Standards
Source Water Protection Planning
Jordan’s Principle
Subsidiarity and Harmonization (Interface Between Federal, Provincial and First Nations Laws)

9. Adherence to International Commitments
9.1.
9.2.
9.3.
9.4.

United Nations Sustainable Development Goals
United Nations Declaration on the Rights of Indigenous Peoples
International Boundary Waters Treaty
Transboundary Waters

10. Source to Tap to Source Approach
10.1. Multi-Barrier Approach to Drinking Water Safety
10.2. Life-Cycle Asset Management Approach
10.3. Modern and Resilient Infrastructure
11. First Nations Safe Drinking Water Standards
11.1.
11.2.

Mechanisms to Review and Update Standards Regularly
Mechanisms to Implement Region-Specific Standards where warranted by specific water concerns

12. Funding Arrangements
12.1.

Confirmation of Funding Commitment to fully Fund Implementation of this Law 12.2. Options
1. 12.2.1. Utilize Existing Funding Models
2. 12.2.2. Create Innovative/Hybrid Funding Models
12.3. Elements
12.3.1. Capital
12.3.2. Operations and Maintenance
12.3.3. Standard Development
12.3.4. Certification and Inspection
12.3.5. Training
12.3.6. Emergency Response
12.3.7. Watershed-Based Source Protection Planning
12.3.8. Decommissioning/Waste Disposal
12.3.9. Innovation
13. Source Water Protection
13.1.
13.2.

Rights and Powers of First Nations to Address Offsite Contamination
Interfaces with Existing Water Management Regimes
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14. Watershed-Based Approach
14.1. Interface with Provincial/Territorial Watershed Protection Legislation
14.2. Rights and Powers of First Nations to Address Offsite Contamination
14.3. Prevention Principle
15. Technical Standards
15.1.

Location, Design, Construction, Modification, Maintenance, Operation, and Decommissioning of
Water Systems.
15.2. Distribution Systems
15.3. Training and Certification of Operators
15.4. Monitoring, Sampling, Testing
15.5. Collection, Recording and Reporting of Information
15.6. Handling, Use and Disposal of Water and Wastewater Treatment Products
15.7. Mechanisms and Verification of Compliance with Regulations
16. Emergency Measures in Response to Contamination of Drinking Water
17. First Nations Water Commission
17.1.
17.2.
17.3.
17.4.

Responsibility for Developing First Nations Drinking Water and Wastewater Standards
Responsible for Developing Regulations under this Act
Creation of Mechanisms to Review and Update Standards
Commitment to Co-Development and Co-Drafting

18. Mechanism to Review Federal Commitment
19. Transparency of Water Information Commitment (First Nations Public Registry)
20. Alternative Dispute Resolution Mechanisms
21. Enforcement
21.1.
21.2.
21.3.

Offences
Penalties
Appeal Mechanisms

22. Legislative Review Every 5 Years
22.1. Protocol for Joint Review Process
22.2. Minister’s Annual Report on Implementation and Compliance
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23. Timeframe for Initial Implementation
24. Procedure for Drafting of Regional Regulations
24.1. National/Regional
24.2. Role of First Nations Water Commission
24.3. Recognition and Affirmation of First Nations Local Laws
25. Consequential Amendments
25.1.

Review Interface with Existing Federal, Provincial, Territorial and First Nations Laws to Avoid Negative
Unintended Consequences

26. Coming Into Force
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Appendix B – Key Options Discussions
Safe Drinking Water for First Nations Legislation Engagement Key Options Discussion
These represent the Key Options presented to First Nations as part of the Regional Engagement Sessions held
in the Fall of 2019.

Key Option – Rights and Responsibilities to Provide Safe Drinking Water
Option 2: Characterize Crown and
First Nations water rights directly
in the legislation

Option 3: Characterize Crown and
First Nations in an ‘aspirational’
form

Pros: May be easier to pass the
legislation, and doesn’t risk committing First Nations to delineating the
scope of their rights in a way that
might be problematic in the future

Pros: Provides some certainty to all
parties, provides a clear link between
the rights and responsibilities of the
Crown and First Nations, creates a
clear legal standard.

Cons: Silence may be taken as
acquiescence and First Nations rights
and title may be further disregarded in
implementation of the law, loss of an
opportunity to agree upon the precise
scope and extent of First Nation rights
and title, and may undercut the future
assertion of First Nations rights and
title.

Cons: Complex to negotiate particularly in the form of a statute with
national reach, significant potential
for creating legal precedents and high
possibility of litigation, risks creating a
‘crystallization’ of rights and title that
doesn’t let them grow and adapt to
new situations.

Pros: Easier to negotiate, non-binding,
helps create some guidance for all
parties, clearly signals that First Nations do have and assert rights over
the subject matter without committing Nations to definitions for all time
and purpose.

Option 1: Do not characterize
‘aboriginal’ rights to water in the
legislation

Cons: Non-binding, aspirational,
leaves uncertainty as to powers and
jurisdiction, may be merely postponing
difficult discussions that must be had
to ensure safe drinking water can be
provided.
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Appendix B – Key Options Discussions
Key Option – Creating First Nation’s Water Governance Institutions
Option 1: Create a water
governance approach and
structure
Pros: Provides certainty and
clarity to all parties; creates or
improves First Nations institutional capacity; can be structured
to support local, regional, and
national approaches; ensures safe
drinking water is in hands of First
Nations.
Cons: If improperly created,
may restrict flexibility and local
innovative approaches, may
be prejudicial to First Nations’
existing structures and work in
progress.

Option 2: Create a high-level
approach and structure
for First Nations water
governance
Pros: Balances certainty and
clarity with options to evolve
organically, allows some national
level governance with room for
local approaches, helps address
capacity problems
Cons: Might create a centralized
system that some Nations or
regions don’t want, may be difficult to negotiate and may have
strong opposition from provinces
and territories; will need to be
approached carefully to ensure
that any delegation of authority
to a centralized Commission is
not used to undercut the Crown’s
fiduciary responsibilities, to take
inherent jurisdiction and authority from individual Nations, or to
divert funding to FN’s and their
existing organizations.

Option 3: Create an opt-in
approach to exercising water
governance.

Option 4: Don’t engage the
water governance arrangements at all in the legislation

Pros: Allows for local variability
in readiness of First Nations

Pros: Easier to accomplish, leaves
space for creating governance
arrangements in future

Cons: Creates a “patchwork”
of systems and approaches.

Cons: Fails to use this opportunity to make improvements to
existing governance approaches,
doesn’t provide any clarity on an
approach or structures in future.
By default, may leave the administration of water regulation
and funding to the same kind of
ISC processes and policies which
have hampered First Nations’
individual aspirations to attain
and sustain clean water and
wastewater.
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Appendix B – Key Options Discussions
Key Option - Transboundary Governance: Decision Making with Provinces/
Territories to Protect/Manage Source Water
Option 1: Confirm that the
legislation supports First Nation’s
exercising their jurisdiction
Pros: Agreements would provide sufficient mutually agreed clarity to ensure
source waters are protected; not
defining First Nations jurisdiction just
acknowledging their power to make
agreements with Crown governments;
this clause is not in danger of federal
overreach into provincial jurisdiction.
Cons: Agreement is not mandatory
and so may be exceedingly difficult to
negotiate with oppositional provincial
governments

Option 2: Set out First Nations
jurisdiction to protect source
waters off-reserve

Option 3: Don’t acknowledge
First Nations jurisdiction in the
legislation

Pros: First Nations jurisdiction is
acknowledged and implementable;
avoids litigation to implement
jurisdiction

Pros: Easily accomplished, theoretically leaves space to negotiate/create
arrangements with other orders of
government

Cons: Likely to be opposed by
provinces and territories and this
provision would be seen as federal
overreach without provincial /
territorial agreement.

Cons: Silence may be interpreted
as acquiescence in an asserted lack
of jurisdiction which is problematic,
particularly in provinces where the
provinces/territories assert unqualified
“ownership” over water resources, fails
to seize a powerful legislative opportunity to provide clarity/instruction to
other orders of government.

Key Option - Financing Safe Drinking Water and Wastewater
Option 1: Create a national
funding mechanism (such as FNII
or similar regarding water) to apply to all First Nations under
the legislation
Pros: Provides certainty and clarity to
all parties, predictable, transparent,
and likely to get Crown buy-in
in principle
Cons: May not be flexible enough,
may be rejected by First Nations

Option 2: Create a partial funding
arrangement that defines principles and approaches
Pros: Helps create some certainty
while allowing for some flexibility and
innovation, could be structured as a
transitional approach while a more
permanent solution and/or structure
continues to be negotiated
Cons: Doesn’t create a guarantee for
First Nations and risks that by default
administration will fall to ISC policies
that have frustrated First Nations’
aspirations and held important
projects up for years

Option 3: Don’t address financing
mechanisms in the new legislation

Pros: Easy to achieve as it is the
Crown’s preferred option, allows for
different financing arrangements to
be created potentially
Cons: Fails to use this legislative
reform to achieve some certainty
for First Nations, perpetuates the
unacceptable status-quo, and risks
that by default administration will fall
to ISC policies that have frustrated
FN’s aspirations and held important
projects up for years
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Appendix B – Key Options Discussions
Key Option - Ensuring the Provision of Safe Drinking Water and Sanitation
Option 1: Set standards for
operations that apply to all
First Nations across Canada

Option 2: Define a process
for creating regional/local
standards

Pros: Provides clarity and transparency to all parties, could allow
for streamlining of standards and
processes to make operations
and training easier and cheaper,
will likely appeal to the Crown
and be able to attract buy-in;
most transparent way to ensure
safe drinking water; creates legal
obligations that trigger funding

Pros: Balances national
approaches with regional
innovation and definition, utilizes
the legislative reform opportunity without imposing standards
on First Nations

Cons: Nations may resist these
standards, complex to create
and negotiate a full body of
standards, ignores the reality of
different local conditions and
interacting with different
provincial regimes

Cons: Implementation costs may
be high, leaves uncertainty as to
outcomes, may entrench provincial or territorial boundaries and
approaches and apply them to
First Nations

Option 3: Do not address
standards directly in the legislation or regulations
Pros: Easily accomplished,
allows for Nations to define for
themselves their own approach
Cons: Utterly fails to address
operations standards, likely to
create a ‘patchwork’ of standards
that will be complex and difficult
to work with, perpetuates status
quo, will likely be resisted by the
Crown. Leaves FN’s vulnerable to
exploitation by third parties and
to cost cutting measures which
would not be permissible in the
face of enforceable standards

Option 4: Define some
national standards and delineate others for local/regional
development
Pros: If properly implemented,
can capture some of the best elements of Option 1 and Option 2,
adopting certain measures (water
quality requirements for drinking
water, engineering standards)
which are universally supported
as national standards and others
(source water planning) which
inherently call for local input;
supports more innovation,
more respectful of autonomy
of Nations than single uniform
standards for all elements.
Cons: May be difficult to reach
agreement on what elements are
national and what are local; can
lead to regional conflict, may be
resisted by Crown who looks for
single solution
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