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The First Nations – BC Wildlife and Wildlife Habitat 
Conservation Forum has been formed in response 
to the Province of BC’s Improving Wildlife Man-
agement and Habitat Conservation Initiative. It is 
comprised of participants from 40+ BC First Nations 
to support reconciliation with Indigenous Peoples 
and to advance full adoption and implementation of 
the principles of the United Nations Declaration on 
the Rights of Indigenous Peoples (UNDRIP) and the 
Truth and Reconciliation Commissions’ (TRC) ‘calls 
to action’, building on the Supreme Court of Canada 
decisions. The Forum is not designed as a consulta-
tion mechanism, but rather a “think tank” to generate 
ideas and support reconciliation. Canadian courts 
have stated that reconciliation between the prior 
presence of Aboriginal peoples and the assertion of 
sovereignty by the Crown is best achieved through 
negotiation and agreement, rather than litigation  
or conflict.  

This Intentions Paper presents possible short-term 
legislative changes proposed by the First Nations - 
BC Wildlife and Wildlife Habitat Conservation Forum 
(Forum). The static nature of the Wildlife Act promotes a 
lack of recognition of section 35 rights and the inherent 
rights of First Nations people. The Act is the primary 

Crown legislation through which the BC Govern-
ment carries out wildlife management.  The Ministry 
of Forests, Lands, Natural Resource Operations and 
Rural Development (FLNRORD) has primary legislative 
responsibility for the Wildlife Act. The Act dates to 1859 
when British Columbia was a Crown Colony. Since 
then, wildlife management has shifted in response to 
evolving legal norms, societal values, scientific and 
technological advancements, and land use changes 
in the province. Today, there is a need to update and 
streamline the Act to provide a flexible legislative base 
to respond to current and future demands.

It is important to note that the Wildlife Act has not been 
changed to address Indigenous issues since 1966. 
The changes below are suggested by the Forum as 
achievable, short-term amendments; more transforma-
tive and substantive changes will be explored in the 
Together for Wildlife strategy. 

These recommendations are an important first step in 
the development and implementation of the Together 
for Wildlife strategy that enables a stronger and more 
effective relationship for wildlife stewardship that will 
benefit wildlife, wildlife habitat and the people of BC, 
all in the true spirit and practice of reconciliation.

POLICY INTENTIONS PAPER: Potential Amendments to the Wildlife Act to Support Reconciliation



This Intentions Paper is written with input derived from Indigenous presentations at the Indigenous Wildlife Forum meetings. As such, it is intended only to arrive at a shared understanding 
of those presentations, not to replace them. All ideas are included to facilitate further discussion only; these ideas are proposed achievable, short-term amendments. 

PG 4POLICY INTENTIONS PAPER: Potential Amendments to the Wildlife Act to Support Reconciliation

1) Authority for Minister to Enter  
     into Agreements

 
Potential legislative changes:
Include targeted powers in the Wildlife Act to allow the 
Minister to enter into Government-to-Government 
agreements with First Nations or groups of First  
Nations, including Treaty Nations, at regional and  
provincial levels in order to enable Protocol Hunting 
and Sheltering. 

Objective:
To enable the Minister and First Nation governments to 
enter into legally binding agreements related to  
Protocol Hunting and Sheltering (defined below).  
The amendment seeks to recognize existing Protocol  
Hunting and Sheltering agreements between First 
Nation government structures and create more  
certainty for enforcement officials and Indigenous 
hunters harvesting in a Host’s treaty harvesting area  
or traditional territory. 

Existing tools:
No tools exist in the Wildlife Act to recognize Protocol 
Hunting and Sheltering agreements; however, various 
negotiations are resulting in a variety of agreements 
between First Nation governments. 

The Parks Act section 4 (2) has enabled agreements 
with First Nations as follows:

4.2 
(1) The Minister may enter into an agreement with  
      a first nation respecting the first nation 

(a) carrying out activities necessary for the exercise     
      of Aboriginal rights on, and 
(b) having access for social, ceremonial and cultural  
      purposes to, Land to which section 3 or 6  
      applies, and in respect of other topics relating  
      to the management of matters and things  
      referred to in section 3 or 61. 

(2) An agreement entered into under subsection (1)     
      is not a treaty or a land claims agreement within the   
      meaning of sections 25 and 35 of the Constitution  
       Act, 1982.

(3) For the purposes of subsection (1), “first nation”  
      includes: 
    (a) a band, as defined in the Indian Act (Canada), 
    (b) another legal entity representing a first nation, or 
    (c) a person authorized by a band referred to in 
         paragraph (a) or a legal entity referred to in  
         paragraph (b). 

1. Section 3 refers to parks, conservancies and recreation areas. Section  
    6 provides for the management of land-use areas, such as heritage sites,  
    conservation or privately managed lands. 

“A ‘sub-set of First Nations and Provincial Forum members” courtesy of the Indigenous Wildlife Forum.
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In addition to the Park Act, the Environmental  
Assessment Act states:

41  
(1) The minister may enter into an agreement with    
     respect to any aspect of an assessment or of an  
     assessment under section 35 or 73 with the  
     following: 
      (c) one or more Indigenous nations;

An Aboriginal person is expected to exercise their 
harvest right only within their treaty harvesting area 
or traditional territory. There are no tools within the 
Wildlife Act to enable Protocol Hunting or Sheltering; 
however, the Conservation Officer Service (COS) has a 
General Order permitting Conservation Officers (COs) 
to use their discretion and they are encouraged not to 
charge First Nation Guests sheltered under a Host First 
Nation’s asserted Aboriginal right with either verbal or 
written permission. There is also the desire from some 
First Nations to not permit guests; clarity established 
by the Wildlife Act through subsequent agreements 
will help to enforce the requirement for permission. 

Background:
The Wildlife Act does not specifically authorize the 
Minister to enter into agreements with First Nations, 
including agreements regarding Protocol Hunting 
and Sheltering.  Treaties facilitate some collaboration, 
however, very few treaties are in place in B.C. and new 
treaties take many years to negotiate and implement.

Protocol Hunting & Sheltering

Protocol Hunting Sheltering is when a host First Nation 
government structure (Host) has a traditional practice 
of permitting an Indigenous individual or individuals 
(Guest) to harvest wildlife within the Host Nation’s treaty 
harvesting area or traditional territory. Some First 
Nations in BC practise Protocol Hunting as an asserted 
Aboriginal right. Protocol Hunting is not recognized as 
an Aboriginal right by the BC courts. The Province does 
not have jurisdiction to recognize Protocol Hunting as 
an Aboriginal right in Provincial legislation due to  
 

Federal Government authority over “Indians and Lands 
for Indians” under 91(23) of the Constitution.

The absence of legal clarity has led to varying ap-
proaches to Protocol Hunting, which undermines the 
Province’s ability to manage wildlife and enforce its 
laws. Some First Nations currently host Guests and 
issue various forms of documentation; others do not 
wish to host at all. As a result, harvest rate implications 
of Protocol Hunting and Sheltering are unknown, and 
enforcement is a challenge.

Rationale:
Enabling the Minister, or designate, to enter into 
agreements with First Nation governance structures 
regarding Protocol Hunting and Sheltering will begin 
to broaden opportunities for collaborative manage-
ment and will clarify the legal standing of some wildlife 
practices. This change will also contribute towards 
reconciliation with Indigenous peoples since it enables 
recognition of traditional practices. 

Recognition of Protocol Hunting Swill provide clarity 
and an improved ability to enforce the Host First Na-
tions’ preferences regarding Indigenous Guest hunters 
who are practicing protocol hunts with permission of 
the Host First Nation’s government structure. Formal 
recognition of Protocol Hunting may be seen by First 
Nations in the province as an act of good faith by the 
Province to advance reconciliation. There may be some 
conflict where territories are disputed. 

Operational implementation of protocol hunting could 
be enabled via legislative amendment to the Wildlife 
Act giving the Minister authorization to enter into 
Agreements with First Nation government structures. 
Supporting Protocol Hunting and Sheltering also  
supports the implementation of the UNDRIP and the 
TRC ‘calls to action’ that the Province has made. 
This also supports:

• Principle number 1 of the Ten Principles that Guide 
the Province of British Columbia’s Relationship with 
Indigenous Peoples: The Province of British Colum-
bia recognizes that all relations with Indigenous 
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peoples need to be based on the recognition and 
implementation of their right to self-determination, 
including the inherent right of self-government.

• UNDRIP Article 29: “Indigenous peoples have the 
right to the conservation and protection of the 
environment and the productive capacity of their 
lands or territories and resources. States shall 
establish and implement assistance programs for 
indigenous peoples for such conservation and 
protection, without discrimination.” 

2) Incorporating Indigenous Knowledge  
      in Decision-Making

 
Potential legislative changes:
Require wildlife and habitat management decision- 
makers to meaningfully incorporate both scientific 
information and, at the discretion of the knowledge 
holder, Indigenous knowledge, laws and customs. 

Objective:
To recognize the importance and value of Indigenous 
Knowledge (IK) and to formalize the requirement to 
incorporate IK in the decision-making process in a 
manner that recognizes and respects the capacity and 
distinctiveness of First Nations in British Columbia.

Existing tools:
Currently statutory decision-makers and wildlife staff 
engage First Nations on wildlife decisions through 
consultative processes. Current policy gives weight to 
scientific information. There is no formal requirement 
to incorporate Indigenous knowledge specifically as 
part of this process.

The Environmental Assessment Office recently incor-
porated IK in its governing legislation. Section 2(2)
(b)(i)(C) of Bill 51 (2018 Environmental Assessment 
Act) provides that the purpose of the Environmental 
Assessment Office is to:  

 promote sustainability by protecting the environ-
ment and fostering a sound economy and  
the well-being of British Columbians and their 
communities… [by] using the best available  
science, Indigenous knowledge and local  
knowledge in decision making under the Act. 

This provision may serve as a guide for a similar 
amendment to the Wildlife Act.

Background:
Indigenous perspectives have historically varied from 
Provincial perspectives when determining how or 
where to incorporate knowledge. Formally acknowl-
edging and incorporating Indigenous Knowledge prior 
to making wildlife decisions has been a core request 
expressed by First Nations. Incorporation of Indigenous 
Knowledge is a key part of the consultation process. 
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Engagement by statutory decision-makers with First 
Nations should therefore be nation-specific, with  
consideration for the distinctiveness of various  
Indigenous Knowledges, traditions, laws, and forms  
of governance of each First Nation engaged.  

There is no single definition of Indigenous Knowledge; 
the diverse concept encompasses intergenerational 
knowledge, hereditary knowledge, and contemporary 
knowledge derived from specific cultural contexts, 
and may have distinct differences between and even 
within Indigenous communities. Efforts to incorpo-
rate Indigenous Knowledge provide opportunities to 
allow individual First Nations to each provide unique, 
internally-significant definitions and forms of Indige-
nous Knowledge to government, at the discretion of 
the First Nation. Examples of Indigenous Knowledge 
include ‘intergenerational knowledge’ that has been 
passed down and could be in some cases hundreds of 
years old, or the working knowledge of an elder or a 
community member who has lived in the area a long 
time, and includes knowledge such as patterns of herd 
distribution, calving areas, areas that may be too  
sensitive to hunt, and sacred areas.

Rationale:
An increasing number of initiatives across the Natural 
Resource Ministries in British Columbia are including 
language on Indigenous Knowledge. Such initiatives 
include but are not limited to Land Use Planning (LUP), 
the Collaborative Stewardship Framework (CSF), the 
Environmental Stewardship Initiative (ESI) as well as 
the Environmental Assessment (EA) and Species-at-
Risk legislative reviews.

Amending the Wildlife Act to provide support for 
reconciliation and adoption and implementation of 
UNDRIP, including weighting and giving consideration 
to Indigenous Knowledge and information in plan-
ning and decision making, will bring the Wildlife Act 
in line with the 1997 Delgamuukw decision and with 
provincial government recognition that reconciliation 
includes “ensuring, based on recognition of rights, the 
space for the operation of indigenous jurisdiction and 
laws” (per principle #4 of BC’s draft guiding principles).  

Amending the Wildlife Act to give weight and consider-
ation to knowledge and information brought forward 
by Indigenous peoples will improve and enhance the 
knowledge and evidence base for wildlife and wildlife 
habitat decision-making. It will also provide formal 
recognition that Indigenous peoples have the right to 
maintain and strengthen their distinctive spiritual  
relationship with their traditionally owned or other-
wise occupied and used lands, territories, waters and 
coastal seas and other resources and to uphold their 
responsibilities to future generations in this regard.  
 
This also supports:

• UNDRIP Article 18: Indigenous peoples have the 
right to participate in decision-making in matters 
which would affect 16 their rights, through rep-
resentatives chosen by themselves in accordance 
with their own procedures, as well as to maintain 
and develop their own indigenous decision-mak-
ing institutions.

• UNDRIP Article 25: Indigenous peoples have the 
right to maintain and strengthen their distinctive 
spiritual relationship with their traditionally owned 
or otherwise occupied and used lands, territories, 
waters and coastal seas and other resources and to 
uphold their responsibilities to future generations 
in this regard. 

3) Prioritization of Wildlife Use

 
Potential legislative changes:
Affirm that, as held by the Supreme Court of Canada in 
R v. Sparrow (1990), the order of priority considerations 
in allocating wildlife harvest and access opportunities 
are:

1. Wildlife conservation and Public Safety.

2. Aboriginal and treaty rights to harvest; and 

3. Licensed hunting opportunities. 
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Objective:
To officially recognize the hierarchy of conservation, 
Indigenous rights and licensed hunting opportunities.  

Existing tools:
The Province’s Wildlife and Habitat Branch’s Allocation 
Policy states “When determining harvest allocations 
and how allocation should be apportioned between 
resident and guided hunters, it is the policy of the 
Ministry that 

 (7) “Allocation splits for resident hunters and 
guided hunters are applied after the First Nations 
harvest has been accounted for”

Background:
While the Government of British Columbia has incor-
porated the principles of common law regarding what 
justifies interreference with an Aboriginal right into 
various policies and legislation, including the  
Allocation Policy, these principles are not explicitly 
recognized in the Wildlife Act or related regulations.

Rationale:
Formally prioritizing First Nations’ right to hunt for 
food, social, and ceremonial (FSC) purposes will help 
the Province to fully adopt and implement UNDRIP 
by ensuring First Nations’ access to wildlife in order 
to exercise their Aboriginal rights as recognized and 
affirmed by Section 35 of the Constitution Act, 1982, 
common law jurisprudence, and written policy. Indicat-
ing in statute the priority and scope of the Wildlife Act 
will also provide clarity and certainty around access to 
wildlife and decision making for all wildlife users.

This supports UNDRIP Articles 18, 19 & 32:

• Article 18: Indigenous peoples have the right to 
participate in decision-making in matters which 
would affect their rights, through representatives 
chosen by themselves in accordance with their 
own procedures, as well as to maintain and  
develop their own indigenous decision-making 
institutions.

• Article 19: States shall consult and cooperate in 
good faith with the indigenous peoples concerned 
through their own representative institutions in  
order to obtain their free, prior and informed con-
sent before adopting and implementing legislative 
or administrative measures that may affect them. 

• Article 32: (1.) Indigenous peoples have the right 
to determine and develop priorities and strate-
gies for the development or use of their lands or 
territories and other resources. (2.) States shall 
consult and cooperate in good faith with the 
indigenous peoples concerned through their own 
representative institutions in order to obtain their 
free and informed consent prior to the approval of 
any project affecting their lands or territories and 
other resources, particularly in connection with the 
development, utilization or exploitation of mineral, 
water or other resources. (3.) States shall provide 
effective mechanisms for just and fair redress for 
any such activities, and appropriate measures shall 
be taken to mitigate adverse environmental, eco-
nomic, social, cultural or spiritual impact.  

4) Non-Derogation Clause

 
 Potential legislative changes:
Recognize and affirm existing Aboriginal and treaty 
rights by clarifying that the Wildlife Act does not  
abrogate or derogate any existing Aboriginal or treaty 
rights, as recognized and affirmed in section 35 of the 
Constitution Act, 1982.

Objective:
To formally reflect Aboriginal and treaty rights, as rec-
ognized and affirmed in s.35(1) of the Constitution Act, 
1982, within the Wildlife Act. Currently these rights are 
reflected only through policy, practice and case law.
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Existing tools:
The Wildlife Act currently has no language related to 
non-derogation clauses. The only reference to First  
Nations hunting, trapping or fishing in British Columbia 
within the Wildlife Act is the language in sections 11(9) 
and 12(b) which is vague (e.g. “residing”), does not take 
into consideration traditional or treaty territory, and 
the word choices (e.g. “Indian”) is found to be offensive 
by most groups. 

Background:
There is currently no recognition language within any 
provincial wildlife related legislation. Non-derogation 
language has been used in other provincial legislation, 
including the New Relationship Trust Act and the Oil and 
Gas Activities Act. For example, the New Relationship 
Trust Act is written:

23  
(1): “Nothing in, under or arising out of this Act  
        abrogates or derogates from any Aboriginal rights  
        or treaty rights of any first nations or of any  
        Aboriginal peoples”.

Another example is the Oil and Gas Activities Act: 

84  
“For greater certainty, the provisions of this Act are 
intended to respect Aboriginal and treaty rights in a 
manner consistent with section 35 of  
the Constitution Act, 1982”.

Several other provinces and territories in Canada have 
addressed the issue of recognition of Aboriginal and 
treaty rights. For example, Ontario’s Endangered Species 
Act includes: 

46 
 “For greater certainty, nothing in this Act shall be  
construed so as to abrogate or derogate from the  
protection provided for the existing Aboriginal or  
treaty rights of the aboriginal peoples of Canada, as  
recognized and affirmed in section 35 of the Constitu-
tion Act, 1982”.   

Nunavut’s Wildlife Act 2003 addressed the same  
issue in the following way:

Aboriginal and treaty rights
 
5 (1) For greater certainty, nothing in this Act shall 
be construed so as to abrogate or derogate from 
any existing Aboriginal or treaty rights of the  
Aboriginal peoples of Canada under section 35 of 
the Constitution Act, 1982.

BC’s Environmental Assessment Act – Environmental 
Assessment Office 

(2) (b)(ii) support reconciliation with Indigenous  
                 peoples in British Columbia by 
      (A) supporting the implementation of the  
            United Nations Declaration on the Rights  
            of Indigenous Peoples, 
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      (B) recognizing the inherent jurisdiction of  
            Indigenous nations and their right to partic- 
            ipate in decision making in matters that would  
            affect their rights, through representatives  
            chosen by themselves, 
      (C) collaborating with Indigenous nations in  
            relation to reviewable projects, consistent with  
            the United Nations Declaration on the Rights of  
           Indigenous Peoples, and 
      (D) acknowledging Indigenous peoples’ rights  
             recognized and affirmed by section 35 of the  
             Constitution Act, 1982 in the course of assess- 
             ments and decision making under this Act.

Rationale:
Having a non-derogation clause in the Wildlife Act 
would legislate an acknowledgement of the law 
regarding Aboriginal and treaty rights recognized 
and affirmed in s.35(1) of the Constitution Act, 1982. 
It would also ensure that interpretation can be broad 
and enabling and will not result in a lack of recognition 
or freezing of Aboriginal rights.  A provision like s.84 of 
the Oil and Gas Activities Act would be consistent and 
supportive of the Province’s commitment to reconcilia-
tion and the adoption and implementation of UNDRIP 
and the TRC’s ‘Calls to Action.’
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