
 
 

TO:   Chiefs and Technicians 
FROM:  BCAFN Regional Water Coordinator 
DATE:  February 21, 2023 
RE:   Replacing the Safe Drinking Water for First Nations Act 
____________________________________________________________________________ 
 
1. PURPOSE 
a. To provide an update on the progress and process of the repeal and replacement of the Safe 
Drinking Water for First Nations Act, S.C. 2013, c. 21 (SDWFNA).  
 
2. BACKGROUND 
a. The Safe Drinking Water for First Nations Act was brought into force in 2013 without 
consultation and consent from First Nations Rights and Titleholders  
 
b. As part of the Liberal Government's election promises in 2015, Justin Trudeau committed to 
repealing and replacing the legislation; however, until 2017, the Federal Government conducted 
engagements without the direction, support, or co-development of First Nations.  
 
d. In response to these actions, AFN Resolution 26/2017 called for the immediate cessation of 
the federal government's engagement sessions, the repeal of the SDWFNA, and the 
development of replacement legislation in partnership with First Nations.  
 
e. AFN Resolution 88/2017 directed the AFN to establish a joint Working Group comprised of 
AFN Chiefs Committee on Housing and Infrastructure, regional technicians, federal 
representatives, legal counsel for AFN and the federal government, and other experts, as 
necessary, to co-develop a draft framework for new legislation. In late 2017, the Federal 
Government acknowledged that a First Nations-led process would be initiated to replace the 
Act.  
 
f. In 2022, the Safe Drinking Water Class Action Settlement Agreement was signed, including 
terms regarding the repeal and replacement of the SDWFNA. (See Section 5 for more details) 
 
3. CORE ISSUES WITH THE SDWFNA  
a. As a senate bill, the SDWFNA had no associated funds attached to the legislation and thus 
fails to address the resource gap, including inadequate resources for O&M funding, training etc.  
 



 
 

b. SFWFNA offers weak protections to Aboriginal and Treaty Rights and fails to acknowledge 
First Nations jurisdiction over water  
 
c. The legislation offers the Crown immunity provisions and places responsibility solely on Chief 
and Council to provide safe drinking water to their communities, despite no associated and 
adequate funding attached to the legislation.  
 
d. Provides unreasonable broad powers to delegate “any person” to almost any aspect of 
drinking water provision, monitoring or enforcement.  
 
4. AFN ENGAGEMENTS  
a. To support engagements with Rights and Titleholders, the AFN developed the First Nations 
Safe Drinking Water Preliminary Concepts, which outlines the following goals and direction for 
the replacement of First Nations Safe Drinking Water legislation:  
 

i. Confirm Adequate, Predictable and Sustainable Funding for First Nations Safe  
Drinking Water and Wastewater Systems 
 
ii. Ensure Sustainable First Nations Water and Wastewater Systems 
 
iii. Protect First Nations Rights, Interests, Aspirations and Laws Regarding 
Water 
 
iv. Create a Transparent and Consent-Based Approach to Building, Improving and 
Providing Drinking Water and Wastewater Services for First Nations 
 
v. Support the Consensual Transition of Care and Control over First Nations Water 
Infrastructure to First Nations 

 
b. The AFN initiated regionally-led engagement processes based on these concepts in Fall 
2019 and throughout 2020-2022 as a first step towards understanding the needs of First 
Nations across Canada and a first iteration of the replacement of the SDWFNA. 
 
c. Key feedback received from engagement include:  

• First Nations laws, customs, worldviews and spiritual relationships with water form an 
important basis for any new legislation 
 



 
 

• Upstream pollution and downstream water quality issues must be addressed 
• Ownership and liability of existing under-funded assets is a key concern 
• Recognition of the human right to water must be included in the Act 
• Jurisdictional awareness and harmonization with provincial entities is necessary 
• Competitive funding between First Nations needs to stop. 
• Adopt cultural processes and First Nations approaches in governance structures. 
• Spiritual relationship with water can be recognized even in standards and regulations. 
• Build on successes and existing First Nations organizations 
• Don’t put the cart before the horse – many urgent issues in First Nations need to be 

 addressed before proceeding with legislation 
• Chronic under-funding has led to far-reaching consequences in First Nations across 

 Canada 
• Education, access to education and the necessary supports are important elements to 

 achieve success 
• Watershed and source water protection are essential components of any new legislation 
• Change management in helping First Nations change mindsets from the current 

 approaches will be key to ensuring success 
• The Act must clearly set out First Nations' roles in the watershed as more than 

 stakeholders, but as rightsholders. 
• Don’t default to western ways and perspectives for water management – include First 

 Nations' knowledge in developing legislation. 
• Flexibility in funding is essential.  
• Funding is necessary for effective governance 

 
5. SAFE DRINKING WATER CLASS ACTION SETTLEMENT 
 
a. The 2021 Class Action Settlement accelerated the repeal and replacement of legislation 
which compels the new legislation to meet the following requirements:  

• define minimum standards of water quality for First Nation Water and Wastewater 
Systems, concerning standards that are directly applicable to First Nation communities; 
and 

• define minimum capacity standards for the delivery of water to First Nation communities 
in terms of volume per individual community member; 

• create a transparent approach to building, improving, and providing drinking water and 
wastewater services for First Nations; 

• confirm adequate and sustainable funding for First Nation Water and Wastewater 
Systems; and 

• support the voluntary assumption of water and wastewater infrastructure by First 
Nations. 



 
 

 
6. FEBRUARY 27 WATER ENGAGEMENT TOPICS AND DISCUSSION QUESTIONS 
 

i. Water Rights 
 
Discussions have previously centred on the inclusion of language within the body of 
the legislation and through a strong preamble that recognizes First Nations' rights and 
jurisdiction over water, and their relationship and connection to water. 
 

 
o How should legislation address the right to self-determination over water? 
o How must legislation include UNDRIPA? 
o What are the minimum requirements for inclusion in the legislation on rights? What is 

non-negotiable? 
 

ii. Water Governance 
 
Previous discussions have centred on creating a water governance approach and 
structure (i.e. First Nations Water Commission) in the legislation that enables a First 
Nations-led approach to governance, with regional flexibility to acknowledge the 
diversity of First Nations and regional contexts. 
 

 
o Should the legislation be very clear on the role of the institution? 
o If the legislation ‘enables’ the creation of an institution, what are the minimum 

requirements for this institution in the context of your region? 
o What role should an institution take in supporting First Nations? 
o Should an institution have a role in delivering funding? Certification? Training? 

 
iii. Transboundary Governance  
 
Discussions have predominately focused on setting out First Nations jurisdiction to 
protect source waters, both on and off-reserve. 
 

 
o How must source water be dealt with in this legislation? 
o What about waters off-reserve, versus on-reserve? 
o What must be included, at a minimum, for this legislation? 
o How should legislation support First Nations in their roles in dealings with the province? 
o What are other concerns must be addressed? 
 



 
 

 
iv. Financing Safe Drinking Water and Wastewater 
 
Previous discussions centred around creating funding mechanisms that help to create 
arrangements underpinned by key principles and approaches – but that is not limiting 
or limited to a specific process. 
 

 
o How must the legislation tackle funding? 
o What must be included to ensure First Nations have adequate funding to support the 

provision of water and wastewater? 
o How should First Nations make decisions about funding allocations? 
o How can the legislation include wording around funding that protects First Nations from 

changes in government? 
 

v.  Ensuring the Provision of Safe Drinking Water and Sanitation 
 
Previous discussions centred on defining minimum national standards and defining 
flexibility for local/regional development. 
 

 
o What minimum standard should be included in the legislation? 
o How should the legislation support First Nations in creating their own regulations? 
o What if the legislation doesn’t include a minimum standard? 

 
7. NEXT STEPS 
a. The draft Safe Drinking Water legislation is slated to be released on February 17, 2023 with a 
consultation period opened by Indigenous Services Canada (ISC) for 30 days ending March 19, 
2023. ISC/Canada is also coordinating engagements on the new legislation. 
 
b. First Nations' voices are critical in shaping this legislation and advocating for decision-making 
in water stewardship, management, and governance, including participating in the February 
27th, 2023, engagements, and the upcoming parliamentary processes to provide input on the 
draft legislation. 
 
c. BCAFN is undergoing a legal analysis of the draft legislation, which will include insights and 
feedback generated from the February 27th session and will be shared with Chiefs, leadership, 
and technicians as soon as it is complete.  


