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PRELIMINARY ISSUES



Issue: Jurisdiction

Issues in the Draft

+ Jurisdiction afforded to First Nations = Reserve lands only;

+ The real scope of Indigenous jurisdiction + stewardship is much broader than 
this (i.e. territories, watersheds, etc);

+ The Draft Act does not consider full scope of Indigenous jurisdiction within the 
right to self-government, and must include territorial and watershed-level 
stewardship as governance;

+ Limitations on Canada’s ability to legislate – Canada cannot directly govern 
provincial authority over lands and waters).



Issue: Jurisdiction

Preliminary Recommendations

1. Expand Scope of Governance: Expand the scope of “First Nation laws” and 
“First Nation lands” to accurately reflect Indigenous jurisdiction over water and 
watersheds;

2. Expand Scope of Implementation: Include authority for First Nations to enter 
agreements with Provinces and municipalities to implement Indigenous laws 
within the wider watershed area to give fuller meaning to Indigenous 
jurisdiction; and

3. Accurately Reflect Jurisdiction: Revise Sections 2 through 6 to more properly 
reflect the scope of Indigenous jurisdiction over water resources and 
watersheds.



Issue: Consent

Issues in the Draft

+ The Draft Agreement requires the Ministry to consult with First Nations in 
implementing certain actions and does not consider or require the free, prior, 
and informed consent of First Nations in any regard: 

a. when developing regulations; 

b. in making efforts to implement access to drinking water; 

c. in considering funding frameworks for First Nations; and 

d. in conducting a five-year review.

Preliminary Recommendations

1. Require Consent: Consultation activities under Sections 14, 15, 19, 20, and 
26  must be revised to require the free, prior, and informed consent to 
activities that may impact Indigenous rights holders.



Issue: Liability

Issues in the Draft

+ The Draft Act does not protect First Nation governing bodies from liability for 
activities authorized/undertaken relating to broader water stewardship that 
could impact water sources and infrastructure on reserve lands. 

+ The Draft Act is not clear regarding immunity afforded to government 
decision-makers under Section 23 – risk that this could limit causes of action 
against the Crown. 

Preliminary Recommendations

1. Clarify Immunity Language: Reframe Section 22 to include a broader scope of 
immunity for First Nation governments, and Section 23 to clarify that the 
Crown is not granted a blanket immunity under the Draft Act. 



DISCUSSION




